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Extended Time Off Overview
Workplace Flexibility 2010 defines Extended Time Off (EXTO) as time taken off from work for a single reason
that extends for more than five days but less than one year.
EXTO may be brief in nature (e.g., a few weeks), when taken, for example, for a vacation, to recover from minor
surgery, or to comply with a public health quarantine request. EXTO may also be longer in nature (e.g., a month
or more), when taken, for example, for maternity/paternity purposes, for elder care, for military duty, or for a
sabbatical from work.
EXTO (either brief or prolonged) may be unpaid (e.g., when taken under the Family and Medical Leave Act
(FMLA)) or paid (e.g., when taken under California’s paid family leave law or under an employer’s benefit plan).
EXTO is distinguished from other extended absences from the workplace by two primary variables. With EXTO,
an employee wants to and/or expects to be able to return to his/her original job; and an employee wants to
and/or needs wage replacement during the time off.
There are eight different reasons that should account for most employees’ needs for EXTO:
• bonding with/caring for a new child;
• caring for an employee’s own serious health condition;
• caregiving for a family member;
• military service;
• education/training;
• sabbatical/volunteerism/extended travel;
• vacation; and
• public health emergency needs (voluntary or mandatory quarantine).
This memo discusses the general parameters of EXTO, including the need for EXTO and who currently has access
to EXTO, paid and unpaid. The memo then describes various existing laws relating to EXTO and provides a conceptual model for considering various forms of providing EXTO, some unpaid and some paid.

I.

The Current Need for EXTO and Access to EXTO

The need for EXTO is increasing as the demographics of our workforce change. More women are working,
increasing the number of families with children in which both parents work.1 As a result, workers, both male
and female, often need extended periods of time off to care for and bond with their children. According to a
survey of employees conducted in 2000 regarding the federal Family & Medical Leave Act (FMLA), nearly 1 in
5 (20%) of workers who took FMLA leave utilized their longest leave to care for their newborn, newly adopted,
or newly placed foster child.2 In another survey, when adults (parents and non-parents) were asked what they
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thought was the ideal length of time a new mother should have off from work in order to care for her new
baby, 37% indicated 3 months or less, 22% indicated 4 to 11 months, and 32% said the ideal length was a year
or more.3
Many individuals also need time off to address personal illness or injury. According to the 2000 FMLA survey
of employees, among those who took FMLA leave, more than half (52.4%) used their leave to attend to their
own health condition.4 While most FMLA leaves were for ten days or less, about a tenth of individuals who took
FMLA leave reported taking between 41 and 60 days, and another tenth reported taking longer than the 60
days provided under the FMLA.5
Another demographic change is the growth of the elderly population. Many older individuals continue to work;
between 2002 and 2012, the number of workers 55 years and older is expected to grow by 50%.6 Many such
individuals, however, may need periods of extended time off to address, for example, age-related medical conditions or to recover from surgery. Federal survey data indicate that 38.4% of people 65 to 69 years old report
having a disability.7
In addition, many elderly individuals depend on the care and assistance of working family members, often for
extended periods of time, sometimes in locations far from where the worker works.8 According to the 2000
FMLA survey of employees, among those who took FMLA leave, 13% reported taking time off to care for a
parent.9
Likewise, according to a national survey on caregiving, of 44.4 million caregivers, including those not covered
by the FMLA, the majority (59%) are employed and balancing work and caregiving responsibilities at the same
time.10 In some instances, the burden of caregiving has forced workers to give up work entirely (6%) or take a
leave of absence (17%).11 Similarly, among parents of children with special health care needs, 17% reported
having to cut back on work, and 13% stopped work entirely due to their children’s needs.12
EXTO is generally provided by employers under a variety of voluntary employer-sponsored benefits and pursuant
to only a few government mandates. Access to EXTO, including paid EXTO, hence varies widely.
One federal law, the FMLA, requires employers to provide up to 12 weeks of unpaid time off in various circumstances. More than 40% of working Americans, however, work for employers who, because they have fewer
than 50 employees, are not covered by the FMLA.13 In addition, among those who work for employers covered
by the FMLA, more than 20% of such workers do not meet the FMLA’s other eligibility requirements (such as
working more than part-time) and are thus ineligible for the leave required under the statute.14
Findings from the Family and Work Institute’s (FWI) 2005 National Survey of Employers also suggest that some
employers may not be following the law. Among employers with 50-99 employees at a single location – who
are therefore covered by the FMLA – up to 30% of such employers report offering fewer than 12 weeks of
unpaid family leave.15
In five states (California, Hawaii, Rhode Island, New York, and New Jersey) and Puerto Rico, workers have a
statutory right to paid short term disability benefits under a state temporary disability insurance (TDI) program
if they incur a disability that makes them unable to work.16 In those states, the TDI program also provides paid
maternity benefits.17 Workers in the 45 other states, however, have access to disability benefits, including
maternity benefits, only if their employers choose to provide such benefits.
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Since July 1, 2004, workers in California have also had access to additional state-mandated paid family leave
benefits that cover caregiving needs for new children and for sick family members – California provides wage
replacement for time taken off to bond with a new child or to care for an ill family member.18 In 2008, New
Jersey also expanded its TDI program to provide workers with up to six weeks of benefits to care for a sick
family member or to care for a newborn or newly adopted child.19
The state of Washington has also enacted a paid family leave law.20 Without an existing state TDI program to
provide a funding and organizational structure, however, that state has struggled with implementation issues.21
The law, scheduled to become effective in 2009, provides partial wage replacement to workers for up to 5
weeks to care for newborn or newly adopted children.22
Given the paucity of federal and state laws governing EXTO, access to EXTO is dependent largely on voluntary
employer practices. Perhaps not surprisingly, therefore, such access tends to vary widely based on variables such
as the size of a business, occupational category, and full-time or part-time work status of the employee.
According to a survey of human resource professionals, large businesses are more likely to offer better maternity/paternity/adoption benefits than small ones, and companies in the education, finance and government
industries generally offer more generous maternity/paternity benefits than companies in the high technology,
service, and manufacturing industries.23 A Bureau of Labor Statistics (BLS) survey shows that white collar workers are twice as likely to receive paid time off for maternity/paternity purposes and long-term disability as are
blue collar workers.24 The same survey indicates that full time workers are significantly more likely to receive
EXTO benefits, such as time off for maternity/paternity purposes and short and long term disability, than their
part-time counterparts.25
According to the BLS survey, only 37% of all private-sector employees have access to paid short-term disability
insurance (which is the primary source of funding for maternity leave, as well as for traditional disability
leave).26 Among employees who make $15/hour or more, 52% have access to such benefits.27 Only 8% of all
private sector employees have access to benefits that are specifically denoted as paid maternity, paternity or
adoption benefits.28
According to the 2000 FMLA survey of employees, approximately 65% of employees who took FMLA leave did
receive at least some pay during their time off. When asked about the source of pay during their longest leave,
61% of leave takers reported sick leave, 40% reported vacation leave, and 26% reported personal leave. Nearly
one in 5 (18%) reported temporary disability insurance.29
Those who may have a significant need for and legal access to EXTO may, nonetheless, not take such time off as
long as the EXTO is unpaid. A majority of all workers (78%) report that they would be financially unable to take
advantage of unpaid FMLA leave.30
Indeed, the 2000 FMLA survey of employees found that lack of pay was the number one reason that workers
who needed time off did not take it.31 Surveys show that workers taking unpaid time off under the FMLA worry
about having sufficient money to pay their bills, and that nearly 10% of leave takers who did not receive full
pay while taking time off relied on public assistance as a result of their diminished income.32
There is much less data available with regard to EXTO provided for reasons other than caring for new children
or for dealing with health issues. One survey, however, indicates that the majority of companies do not provide
time off (paid or unpaid) for sabbaticals or volunteerism.33
3

II. The Current Policy Landscape
A. Existing Models for Unpaid EXTO
1. The Family and Medical Leave Act of 1993 (FMLA)34

The FMLA permits eligible employees to take up to 12 weeks off for each 12-month eligibility period. This time
off is unpaid, but job-protected. That means that the same or equivalent job must be available to the employee
upon his or her return, and that the employer must maintain certain benefits for the employee during and following the time off.35
FMLA is available for reasons related to:
(i) the birth or adoption of a child;
(ii) the “serious health condition” of an employee; or
(iii) the “serious health condition” of an employee’s immediate family member.
To be eligible for time off, an employee must have been employed by the employer for at least 12 months
(which need not be consecutive), must have provided at least 1,250 hours of service to the employer during
the previous 12-month period,36 and must work for an employer who employs at least 50 employees at the
employee’s worksite or in total at other worksites within 75 miles of the employee’s worksite. 37
EXTO taken under the FMLA for parenting purposes is relatively straightforward. A male or female employee
may take EXTO under the FMLA for the “birth of a son or daughter” of the employee, “to care for such son or
daughter,” or because of the “placement of a son or daughter with the employee for adoption or foster care.”38
EXTO taken for medical reasons under the FMLA is more complicated.
The FMLA defines a “serious health condition” as an illness or injury “that involves inpatient care” or “continuing treatment by a health care provider.”39 The Department of Labor (DOL) regulations define “inpatient care” to
mean at least one overnight stay in a hospital, hospice, or residential medical care facility including any period
of incapacity or any subsequent treatment related to the inpatient care.40 The regulations define “continuing
treatment” as including five distinct scenarios:
• being incapacitated by a condition for longer than three days and seeing a doctor for the condition
twice or more.41 (Note: DOL has proposed changing this regulation to specify that the two visits to the
doctor must take place within a 30-day period.);42
• incapacity of any length because of pregnancy or prenatal care;43
• incapacity of any length for chronic conditions, such as asthma and diabetes;44 (Note: DOL has
proposed changing the definition of chronic condition to specify that a chronic serious health
condition requiring periodic visits is one requiring at least two visits per year);45
• permanent or long-term incapacity due to conditions that lack effective treatments, such as
Alzheimer’s or a severe stroke;46 or
• absences to receive multiple treatments for restorative surgery or a condition that would likely result
in more than three days of incapacity if not treated (e.g., treatments like chemotherapy or dialysis,
which might make the employee “unable to perform the functions” of his or her job only by virtue of
the need for absence to receive treatments).47
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The FMLA also permits eligible employees to take EXTO to “care for” an immediate family member (namely,
a spouse, son, daughter or parent) with a “serious health condition” including providing physical and/or psychological care to the family member, making arrangements for changes in care, or providing respite care for
others who normally provide such care.48
While FMLA leave is unpaid the statute permits other forms of paid time off to be substituted, or to run concurrently with, FMLA leave, either at the employee’s election, or as required by the employer.49
Currently, employees may substitute paid vacation or personal leave for FMLA leave without restriction.50
However, employees may substitute paid sick or medical leave for FMLA leave only where the employers’ existing sick or medical leave policies would permit time off for the reasons the employee is taking leave, unless the
employer specifically permits such substitution.51
DOL has proposed changing the regulations to clarify that employees must follow the terms and conditions of
their employer’s paid leave policies when substituting any form of paid leave for FMLA leave, thus eliminating
the distinction between paid sick leave and paid vacation or personal leave.52
An employee’s benefits are protected while the employee is on FMLA leave. For example, the employee has the
right to remain covered under the employer’s group health plan, under the same terms as when he or she was
working, including maintaining the same employer and employee premium contribution levels.53 During FMLA
leave, an employee’s entitlement to benefits other than group health benefits is determined in accord with the
employer’s established policies for other forms of paid or unpaid time off.54
The fact that FMLA leave is “job-protected” means that an employee is entitled to return to the same or an
equivalent position, with equivalent pay, benefits and other terms of employment, even if the employee has
been replaced or the position has been restructured to accommodate the employee’s absence.55 However, an
employee does not have the right to return to his or her position, if that position has been eliminated due to a
reorganization or reduction in force that would have occurred regardless of whether the employee took leave.56
An employee is entitled to any unconditional pay increases which occurred during his/her FMLA leave, but is
only entitled to conditional pay increases (e.g., those based on seniority, length of service, work performed)
if the employer normally grants these pay increases to employees under its standard “leave without pay”
policies.57 An employee is also entitled to continue his/her entitlement to bonuses that are not related to the
employee’s performance (e.g., attendance or safety bonuses) after the employee’s return from FMLA leave.58 For
bonuses related to performance (e.g., a monthly production bonus), employees are entitled to the same consideration for the bonus as other employees on paid or unpaid leave.59
The FMLA’s job protection requirement does not apply to “certain highly compensated employees” (called “key
employees” under the FMLA regulations) in certain circumstances.60 A highly compensated employee is defined
as a salaried eligible employee who is among the highest paid 10 percent of the employees employed by the
employer within 75 miles of the facility at which the employee is employed. 61
Because of an inquiry made by the Department of Labor at the end of 2006 soliciting views on how the FMLA is
working, we have a substantial amount of information about employer and employee viewpoints on the law.62
After receiving more than 15,000 comments in response to its request for information, the Department of Labor
issued a Report summarizing and commenting on the responses.63 Lawyers at Workplace Flexibility 2010 also
reviewed 575 comments submitted to the DOL and issued a series of memos summarizing those comments.64
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According to the DOL Report, employers reported that the FMLA generally worked well when taken in planned
blocks of time: to care for children following childbirth or adoption, to address an employee’s own “indisputably” serious health conditions, or to care for family members with “indisputably” serious health conditions.65
By contrast, the DOL Report summarized extensive employer concerns with how the intermittent leave provisions of the FMLA were operating in practice.66
The DOL Report also documented employees’ statements that the job-protected time off provided under the
FMLA was critical to their ability to fulfill their job responsibilities and their responsibilities for their own wellbeing and the well-being of their families. The Report also noted that employees described a great need to
expand the benefits available under the law, in particular the need for such leave to be paid.67
On February 11, 2008, the DOL, based in part on the public comments it had received, issued a notice of proposed rulemaking with a number of changes the DOL was recommending for implementation of the FMLA.68
Over the last several years, federal legislators have introduced a number of proposals to expand the benefits
provided under the FMLA. The only area in which this has been successful, however, has been with regard to
military families.
The National Defense Authorization Act for FY 2008 amended the FMLA to extend unpaid job protected time
off to military families in two situations.69 First, workers are provided with up to twelve weeks of job-protected
leave for “any qualifying exigency” (as defined in regulations to be issued by the DOL) arising from an impending call or order to active duty in support of a contingency military operation.70 Second, workers are provided
with up to 26 weeks of job-protected leave to care for a service member in the military with a serious injury or
illness.71
As noted, federal legislators have consistently introduced proposals to expand the FMLA. One of the most
common approaches is to expand coverage under the Act to employees of employers with 25 or more employees or with 15 more employees.72 Another common approach is to expand the categories of family members for
whom an employee can take job-protected time off to provide care or to expand the activities for which time
may be taken.73
A bill that was passed by the House of Representatives in May 2008, the Airline Flight Crew Technical
Corrections Act, amended the FMLA to reduce the hours of service flight crews needed to qualify for leave
under the law.74 The Senate did not act on the bill during the 110th Congress.
2. The Uniformed Services Employment and Reemployment Rights Act (USERRA)

USERRA is a federal law enacted in 1994 to provide job protection (and protection of benefits) to employees
who take time off from their jobs to serve as members of the uniformed services.75
USERRA generally entitles an employee to reemployment by an employer after an absence due to service in
the uniformed services, provided that the employee (or an appropriate military officer) has given the employer
advance notice of the service and provided that the employee returns to work in a timely fashion or applies for
reemployment.76 The maximum amount of time that an employee may be absent due to uniformed service and
receive job protection is five cumulative years.77
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There are three circumstances in which an employer is not required to rehire an employee who has left for
uniformed service:
• if the employer’s circumstances have changed so as to make reemployment “impossible or
unreasonable” (e.g., when there has been an intervening reduction in force that would have included
that employee);78
• in the case of an employee who has suffered a disability (or who has had a disability aggravated)
during service, or in the case of an employee who is not qualified for the job, “if such employment
would impose an undue hardship on the employer;”79 or
• if the employee’s position from which he or she has left for uniformed service was “for a brief,
non-recurrent period and there is no reasonable expectation that such employment will continue
indefinitely or for a significant period.”80
For each of these defenses, the employer bears the burden of demonstrating the required standard – e.g.,
impossibility, undue hardship, or brief, non-recurrent job.81
The defense of undue hardship is worth explicating a bit further given the ambiguity of the statute. The statute
provides that, in the case of employees noted in several cross-references, an employer has an “undue hardship”
defense to re-employment.82 One cross-reference is to an individual who has a disability incurred in, or aggravated, during service.83 The “undue hardship” defense can logically apply to such an individual.
The second cross-reference is to an individual who is “not qualified” to be employed in the position.84 It is
unclear whether the “undue hardship” defense is simply another way of saying that the employer need not
rehire an individual who is not qualified for the job or whether there are additional factors the employer must
show in such a circumstance.
Interestingly, the regulations issued by the Department of Labor in 2005 do not require that an employer show
that re-employing an unqualified individual would impose an undue hardship on the employer. Rather, the
regulatory provision simply requires that an employer must demonstrate “that assisting the employee in becoming qualified for reemployment would impose an undue hardship.”85 This regulation then cross references a
separate regulation that discusses what efforts an employer must make to help an employee become qualified
for a reemployment position.86 As noted in the following paragraph, this obligation on the employer is statutory.
USERRA ensures that an employee on leave for uniformed service will continue to accrue seniority in his or her
workplace. The statute requires that an employer reinstate an employee to a position comparable in seniority,
status, and pay as that to which the employee would have been entitled to but for the absence for uniformed
service.87 The regulations describe this requirement as an “escalator principle.”88 If the employee is not qualified to hold a position of such seniority and status (presumably due to the employee’s absence), the employer
is required to make “reasonable efforts” to qualify the employee for such a job.89 Only if such efforts are
unsuccessful may an employer place the employee into a position that is comparable to the position that the
employee held when he or she left for uniformed service.90
Finally, a reinstated employee is significantly protected with regard to benefits. The statute treats health
benefits, pension benefits, and other employer-provided benefits separately. For any benefits based on seniority, the employee’s absence does not count against the individual at all.91 With regard to benefits that are not
based on seniority, the employer must treat the employee as if he or she were on furlough or leave of absence.92
Thus, an employer must continue to provide any benefits to the employee that it would have provided to other
7

employees on a leave of absence, but need not provide any benefits that would not have been provided to such
employees. In addition, if an employee on a leave of absence would have been required to pay an employee cost
of a benefit, the employee who is absent for uniformed service may similarly be required to pay that cost.93
With regard to health benefits, employers must provide COBRA-like benefits to their employees on military
service.94 Employee health plans are required to offer up to 36 months of continued coverage to such employees (and their dependents), and generally may not require the employees to pay more than 102% of the full
premium during that time.95
Unlike COBRA protection, in most circumstances only the employee (and not the employee’s beneficiaries) has
the right to continued USERRA health care coverage. If, at the end of an employee’s absence, the employee is
reemployed, a health plan may not impose an exclusion or waiting period on the employee (or dependents),
other than for coverage of an illness or injury incurred in or aggravated during the employee’s uniformed service.96
With regard to pension benefits, the employee is treated as if continually employed by the employer during the
time of the absence.97 If a pension or retirement plan requires an employee contribution, the employee must
make such contributions in order to receive any employer contributions.98 However, the employee is given a
period of either five years, or three times the length of uniformed service (whichever is shorter), in which to
make the contributions to the pension plan, once reemployed.99
After an employee has been reemployed under USERRA’s protections, an employer may not discharge that
employee, except for cause, for up to a year following the individual’s reemployment.100
USERRA is a job-protection statute, not a paid leave statute. Thus, employers have no obligation to pay
employees while they are in uniformed service. Many reservists who are activated to serve (particularly those
who are self-employed) make a significantly lower military salary while on reserve than they do in their civilian
employment. 101 Some private employers have voluntarily made up the difference in pay for their employees
called to military service, but the law imposes no such requirement.102
The HOPE at HOME Act, first introduced on February 2, 2005 and most recently reintroduced on January 24,
2007, amends USERRA to require federal employers to pay the difference, if any, between an employee’s federal
civilian salary and the employee’s military compensation.103 This requirement would apply to federal employees
who are reservists and who are called to serve on active duty for more than ninety days.104 The proposed bill
would also give self-employed reservists in active duty a self-employment tax credit for the period of active
service.105
3. State EXTO Laws

Many state governments have enacted “state FMLA” laws that provide EXTO to workers in a manner similar to
the federal FMLA. Requirements under these laws vary, with some laws providing broader protection to employees, and others providing narrower protection. For example, eligibility under these laws varies significantly.
Some cover only a subset of employees (e.g., only state employees, only pregnant employees) and others have
different eligibility requirements based on the employee’s hours worked, the length of service, or the number of
employees that work for a particular employer.
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A few examples:
• Alaska offers up to 18 weeks of unpaid time off per two-year period to state employees who have
worked at least 35 hours per week for six months (or 17.5 hours per week for 12 months).106
• The District of Columbia provides 16 weeks of unpaid medical leave and 16 weeks of unpaid family
leave per two-year period to employees of any employer who employs 20 or more persons.107
• Massachusetts provides job-protected time off for up to 8 weeks to female employees who are absent
for pregnancy-related reasons.108
Under these state laws, EXTO is generally available for pregnancy and childbirth, as well as for medical conditions of the employee or a family member.109 Several states have a more expansive definition of the “family
member” for whose illness an employee may take time off, thus offering broader coverage than the federal
FMLA.110 For example, Arizona’s definition of family member includes the employee’s spouse, child (natural,
adopted, foster, step), parent (natural, step, adoptive), grandparent, grandchild, brother, sister, brother-in-law,
sister-in-law, son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle, nephew and niece.111
Three states’ family leave statutes include caring for domestic partners or civil union spouses, as well as marital
spouses, within the definition of family leave.112
The benefits provided by state law also vary. Some state laws mirror the FMLA’s benefits and length of time
off,113 while others specify different amounts of time off.114 State laws also vary as to whether other forms of
time off are required to run concurrently with or may be substituted for “state FMLA” time off, or whether
these other time off benefits are in addition to “state FMLA” benefits.115 Many state laws require that health
insurance benefits, and in some cases additional benefits, be continued during the time off.116
A few state laws also require that EXTO be offered for reasons not covered in the FMLA, such as miscarriage
and abortion, organ or bone marrow donation and non-medical family responsibilities.117 Some states even offer
paid job-protected time off for state employees competing in the Olympics.118
Ohio’s Civil Rights Commission recently undertook an initiative to expand unpaid maternity leave benefits. 119 In
October 2007, the Ohio Civil Rights Commission approved regulations that would require employers with as few
as four employees to provide 12 weeks of unpaid maternity leave.120 Unlike the FMLA, the regulations did not
require employees to have worked a certain number of hours to be entitled to maternity leave.121 On December
3, 2007, the Commission submitted the regulations to the Joint Committee on Agency Rule Review (JCAAR) for
review and approval. JCAAR did not approve the regulations, and sent them back to the Commission for further
fiscal analysis.122 No further action has been taken.
4. Foreign EXTO Laws

Various foreign countries have also enacted laws that provide unpaid EXTO to parents, in some cases in significant amounts. Many foreign countries provide both maternity and paternity leave (for the time immediately
preceding and following a child’s birth) and parental leave (for the time following maternity/paternity leave,
generally anywhere up to the child’s first to fifth birthday).
For example, Australia offers 52 weeks of unpaid time off to parents following the birth or adoption of a child
up to age 5 years. Employees are eligible for the benefit if they are in full or part time permanent positions and
have served 12 continuous months of service with the same employer by the time the child is born. The time
off may be taken in conjunction with other kinds of paid time off (e.g., time off for maternity purposes offered
9

by an employer), but the maximum amount of time off when using a combination of paid and unpaid time off
is 52 weeks. In addition, while both parents may take time off together during the week following the child’s
birth, the parents must split the remainder of the time off.123
The United Kingdom provides 13 weeks of unpaid time off per parent per child to care for the child.124 The
time off may be taken at any time up to a child’s fifth birthday or eighteenth birthday, if the child is disabled),
for employees who meet certain job tenure requirements, though only four weeks may be taken each year.125
Employees are eligible for this leave if they have completed one year of continuous employment with their
present employer and they have, or expect to have, parental responsibility for a child.126 Both mothers and
fathers are eligible for parental leave, but the leave is an individual right that may not be transferred to the
other parent.127
The United Kingdom also provides for 52 weeks of time off for unpaid maternity leave.128 Following the Work
and Families Act of 2006 and subsequent regulatory changes, all pregnant women are entitled to 52 weeks of
job-protected time off (prior to the Act some pregnant women were only entitled to 26 weeks, while others,
because of longer job tenure, were entitled to 52).129

III. Existing Models for Paid EXTO
As noted above, some employees receive EXTO only on an unpaid basis. Other employees receive full or partial
wage replacement during their time off.
Assuming one believes that wage replacement is appropriate during EXTO, the following section discusses various ways in which such paid EXTO might be funded.
In thinking about these programs, there are two questions to consider: 1) who pays for the EXTO (e.g., is it the
employee, the employer, taxpayers, or some combination of all three), and 2) how (i.e., by what mechanism) are
these EXTO funds collected from these various possible sources.
Once the question of who pays for EXTO is answered, the question of how EXTO funds should be collected must
be addressed. There are various mechanisms that can be used to collect such funds — even from the same
source.
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The chart below highlights some existing collection mechanisms from different groups.130
Employee Pays

Employer Pays

Taxpayer Pays

Joint Funding

Payroll tax

Payroll Tax experience rating a
flat tax

Income tax as a percentage of
income into a general or specific
fund.

Equal contributions

Pre-tax funding to an individual
account

General employer funds

Other taxes (e.g., sales tax,
property tax, cigarette tax, etc.)
into a general or specific fund.

Employee tax with Employer
match

Deferred compensation plans/tax
savings accounts

Employee and/or Employer tax
with Government match
If the employee contribution
is pre-tax and the employer is
allowed a deduction or credit,
the government “funds” EXTO by
giving up revenue

A. General Conceptual Approaches
Existing EXTO programs vary based on who pays for the time off: employees, employers, the government, or all
three.
Employees may fund EXTO benefits under at least three models – the specific employee pays (e.g., under
individual employer policies), a subgroup of employees pays (e.g., leave banks) or all employees pay (e.g., social
insurance programs like California’s paid family leave law).
Employers may fund EXTO under at least two models – the specific employer pays (e.g., short term disability,
vacation, time off for maternity purposes) or all employers pay (e.g., unemployment compensation for care of a
newborn child).
The government (i.e., all of us as taxpayers) may fund the benefit using public funds (e.g., “At-Home Infant
Care” (AHIC) programs) or by providing tax incentives (e.g., tax credits to companies who provide paid EXTO).
Lastly, EXTO may be funded jointly, by some combination of employees, employers, and the government all
paying some portion of the cost (e.g., some state TDI programs, some EXTO programs in foreign countries).
We describe below some existing and proposed models for paid EXTO — organized along the lines of who pays
for them.
B. Models for Paid EXTO
1. Employee Pays
A. Specific Employee Pays

The least common approach to paying for EXTO is for the individual employee to pay in advance for the EXTO
out of his or her own salary and benefits while continuing to be employed.131 Nonetheless, some companies do
provide mechanisms for individual employees to self-fund their EXTO needs.
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For example, one large consulting firm has started an EXTO program for employees (use of which is currently
limited to a maximum of three times in a career). Under the program, employees essentially self-fund their own
sabbaticals.
The employee first decides that he or she needs time away from work at a predetermined point in the future,
for any reason (e.g., birth or adoption, personal rejuvenation, caring for aging parents), and then consults
with his or her manager to plan for this time off. The employee continues working full time during the period
before the time off, but during this time receives only a percentage of his or her ordinary pay and directs the
employer to deposit the remaining percentage (of the employee’s after-tax pay) into a separate account in the
employee’s name. The employee elects either to self-direct the account’s investment or to have the employer
direct the investment.
Because the account is in the employee’s name, the employee has full access to the account at any time. When
the employee’s time off begins (the employee’s time off is currently limited to a maximum of three months),
the full amount in the account is distributed to the employee in a lump sum payment. In other words, instead
of going to a bank to set up a “Christmas Club Account,” employees essentially go to their employer to set up
an “EXTO Account.”
During the employee’s time off, the employee remains eligible to participate in the company’s health care plan,
with the employer paying the employee’s portion of the premiums during this time. In addition, during the time
off, the employee’s career counselor remains in contact with the employee to assist with any issues that may
arise during the time off and to help the employee transition back to the company upon return. 132
Similar programs have been proposed in New York and Nebraska. Bills in both states would allow workers to
set aside part of their compensation, exempt from state income tax, to be used when taking time off under the
FMLA.133
B. Subgroup of Employees Pay

Many employers (particularly in the public sector) sponsor leave banks. We categorize this approach as a form
of “subgroup of employees pay.”134
A leave bank permits employees to donate their paid time off to other employees who have exhausted their
paid time off. Under this mechanism, a subgroup of employees subsidizes another employee’s EXTO, in exchange
for the safety net of having a pool of paid time off available to them should they need it.
Leave banks generally allow donated leave to be used only for time off relating to health related conditions.
In traditional leave bank programs, employees donate paid time off days to a general pool out of which any
co-worker in need may draw. In transfer programs, employees with accrued paid time off may donate days to a
particular co-worker in need.
The Internal Revenue Service has ruled that when an employee donates leave to a leave bank program, or
surrenders leave to the employer to be transferred to another employee, the leave donor does not realize any
taxable income or incur any deductible expense or loss upon such a donation or transfer.135 The recipient of the
donated leave, however, is required to include the donated leave as compensation, taxable as income.136 As a
practical matter, this simply means that the recipient has the same income and payroll taxes taken out of his or
her gross pay (provided during the time off) as is ordinarily taken out of his or her pay during regular employment.
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Under a federal law enacted in 1988, the Office of Personnel Management (OPM) has the responsibility of
establishing voluntary leave bank and leave transfer programs for federal employees.137 Beginning in 1989, OPM
issued regulations requiring that each agency establish and administer its own leave bank and leave transfer
programs.138
The requirements with respect to both the leave bank and leave transfer programs are similar. For example,
the federal law prohibits an employee from donating, in any leave year, more than one-half of the amount
of annual time off he or she would accrue during a leave year.139 The law places no limit on the amount of
donated annual time off a leave recipient may receive from the donor(s), other than to stipulate that any
unused donated time off must be returned to the donor(s) when the medical emergency ends.140 OPM, however,
has required that agencies set a limit on how much donated annual time off any particular employee may
receive.141
A number of states also operate leave bank programs for their state employees. For example, in California,
state employees are permitted to transfer their annual, vacation, and holiday time off (but not their sick days)
to another employee in the event that the employee has exhausted all time off due to a catastrophic illness or
injury.142 A catastrophic illness or injury may include the incapacitation of a member of the employee’s family,
if this requires the employee to take extended time off from work to care for the family member and the
employee has exhausted all paid time off.143
C. All Employees Pay

Five states — California, Hawaii, New Jersey, New York and Rhode Island — and Puerto Rico have established
state temporary disability insurance (TDI) programs that provide partial or full income replacement to employees who need to take time off from work because of their own non-work-related illness. Two states, California
and New Jersey, have supplemented their disability insurance program with a family leave insurance program
that provides partial income replacement to employees who take time off from work to care for a new child or
for an ill family member.
Some state-administered disability programs are funded jointly by employers and employees. Those programs
are therefore discussed in the section below. The disability and family leave programs in California, the family
leave program in New Jersey, and the disability program in Rhode Island are funded solely by employees
through an employee payroll tax. Hence, we discuss these three programs here.
California’s comprehensive State Disability Insurance (SDI) program, enacted in 1946, and its paid family leave
(PFL) program, enacted in 2002 and effective in 2004, are funded by an employee payroll tax.144
California’s SDI program provides wage replacement to workers who need to take time off from work due to
their own disability. The PFL program expands the existing SDI program to cover individuals who take time off
to care for a seriously ill family member or to bond with a new child.
A worker is considered “disabled” and potentially eligible for SDI benefits if he or she is “unable to perform his
or her regular or customary work” due to a “physical or mental condition.”145 If disabled, a worker is generally
eligible for SDI if he or she has earned a de minimis amount of wages ($300) during a defined period of time
before becoming disabled (the “disability base period”).146 A worker also must file a valid claim, satisfy a seven
consecutive day waiting period, and provide required medical documentation of the disability to receive benefits.147
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Once found eligible, a worker generally may receive up to 52 weeks of SDI wage replacement during any “disability benefit period.”148 The worker receives a “weekly benefit amount” of approximately 55% of his or her
average weekly salary during the highest earning quarter of his or her “disability base period.”149 An individual’s
total SDI benefits are capped by the total amount of wages that individual earned during his or her “disability
base period.”150 A recipient is also limited to a maximum cap on the weekly benefit amount, $917 in
2008.151 For individual income tax purposes, SDI benefits are not considered taxable income for either federal
or state purposes.152
California’s PFL program was added to the SDI program in 2002 and thus shares many of the SDI program’s
characteristics. Like the SDI program, the PFL program is solely a wage replacement program and not a job
protection guarantee, but it too operates in conjunction with other state and federal laws that provide job
protection.153
The PFL program provides income replacement to individuals who are temporarily unable to work due to the
need to take time off for bonding with a new child or for caring for a child, parent, spouse or domestic partner
with a “serious health condition.”154
As with the SDI program, the PFL program is funded by employees through a payroll tax.155 In 2004 and 2005,
employees contributed at a rate of 0.08% of the taxable wage limit ($68,829 in 2004 and $79,418 in 2005) for
PFL benefits, in addition to contributing for SDI benefits.156 From 2006 and beyond, the employee’s contribution
for PFL is incorporated into the base SDI contribution rate of 0.8%; in 2008, up to the first $86,698 in wages
earned by each worker were subject to this tax.157
There is a non-consecutive seven-day waiting period during which an employee must be absent from work
under qualifying circumstances, and which is not payable.158 All employers, including small employers, must
provide the benefits payable under the PFL program and self-employed individuals may elect to obtain coverage
by paying into the state’s SDI system.
The SDI program is funded through a payroll tax on employees that is tax-deductible for federal, but not state,
income tax purposes.159 As of January 1, 2007, the current payroll tax rate for benefits available under the
PFL program was .6%.160 For 2007, benefits, which are based on earnings during a 5 to 17-month base period,
ranged from $50 to $882. In the month of June 2007, the average weekly benefit amount for the PFL program was $454.
To be eligible for PFL benefits, an individual generally must meet SDI eligibility requirements (e.g., have earned
$300 in previous quarters, file a valid claim, submit appropriate medical certification), with some changes and
additions.161 First, the individual must have a requisite family need (e.g., a new child or ill family member), and
must have medical certification “that the serious health condition warrants the participation of the employee
to provide care.”162 The statute defines “warrants the participation of the employee” broadly to include offering
psychological comfort, arranging third party care or directly providing or participating in care.163 It also explicitly provides that an individual is not eligible for PFL benefits if another family member is ready, willing, able
and available to provide care for the same period of time in a day that the individual is providing the required
care.164 This provision was the result of a legislative compromise to place some limits on the scope of PFL benefits by ensuring that a worker is ineligible for PFL benefits if another family member can provide the care.165
Unlike SDI, the waiting period for PFL may be served on non-consecutive days,166 and the employer may require
an employee to take two weeks of paid vacation (assuming an employer offers such a benefit) prior to the
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employee receiving PFL benefits. Since the PFL program requires a seven-day waiting period in any event, an
employee may use the first week of required vacation time to satisfy the PFL waiting period.167
With respect to the benefit structure, PFL is similar to the SDI benefit, except that it provides only six weeks
of partial wage replacement in any 12-month period.168 In addition, for individual income tax purposes, PFL
benefits are taxable income (in the nature of unemployment compensation) at the federal level, though like
SDI, they are not taxable income at the state level.169
The PFL program includes the same limitations and caps on aggregate benefits as the SDI program.170 In other
words, an individual may receive 1/7th of his/her “weekly benefit amount” for each full day of work missed in
order to care for a family member or to bond with a new child.171 The individual’s maximum benefit is equal to
the lower of six times the “weekly benefit amount” or the total wages the individual earned during the individual’s “disability base period.”172
The most recent state to have enacted a paid family leave law is New Jersey which did so by expanding its
temporary disability insurance program. On May 2, 2008 Governor Corzine signed the Family Leave Insurance
Program (FLIP) into law.173 The legislation extends the state’s existing TDI program to provide workers with up to
six weeks of TDI benefits to care for a sick family member or care for newborn or newly adopted children.174
Under the law, employees are entitled under the law to receive up to two-thirds of their weekly pay, up to a
maximum weekly benefit of $546 for claims beginning in July 1, 2009.175 The law does not provide any
job protection beyond existing state and federal law.176 The FLIP is 100% funded by employees through an
additional .09% payroll deduction in 2009 and .12% deduction in subsequent years above the existing .5% that
employees are required to contribute to the State disability benefits fund.177
Rhode Island’s SDI law also provides for a state-administered SDI program. The program grants up to thirty
weeks of time off per year funded solely by employees at a rate of 1.5% of the employee’s first $46,800 in
annual earnings.178 Thus, in Rhode Island, an employee who makes $35,000/year will pay $525 for SDI coverage; an employee who makes $46,800 will pay $702, as will an employee who makes $146,800. In terms of
benefits, an individual who becomes eligible for SDI benefits receives 4.62% of the highest wages earned in a
base period quarter, up to a maximum of 85% of the employee’s average weekly wage for the preceding
calendar year.179
The SDI programs are purely income replacement programs. They do not guarantee the employee any health
benefits protection while on EXTO, nor do they provide the employee with a guarantee of being able to return
to his or her job. Obviously, however, the SDI law operates in conjunction with other state and federal laws that
do provide both job protection and health benefits protections.180
Massachusetts legislators have also proposed a paid family leave program. Under one legislative proposal in
2007, the state would establish 12 weeks of paid family and medical leave (up to $750 per week in 2008 and
2009, to be adjusted for inflation thereafter). This benefit is subject to a five-day waiting period. To be eligible
for paid family leave, employees must have been (1) employed for at least three months by the employer from
whom leave is requested (2) performed 216 hours of service with that employer during the previous three
month period; and (3) and earned at least $3000.181 Leave would be funded through employee premiums collected in connection with income tax payments.182
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2. Employer Pays
a. Specific Employer Pays

Many employers offer EXTO to their employees under company benefit plans and employment policies, with the
employer paying for the time off. For example, many employers offer paid time off for maternity or paternity
purposes. Under these policies, employees who give birth to/adopt/offer foster care to a child may take from
a few weeks to a few months off from work to care for and bond with the child while receiving partial or full
compensation and, in some cases, continued benefits coverage.
Some employers offer paid sabbaticals, in which the employer may pay partially or fully for the time off,
depending on the terms of the plan.
Many employers offer short and long term disability coverage to their employees. Employers usually pay for
Short-term disability (STD) and Long-term disability (LTD) programs either through insurance or by self-funding
the benefit (i.e., paying from the employer’s own assets). STD programs are usually for an illness or injury that is
incurred while an employee is actively employed and is not expected to last longer than six months, with payments generally beginning after a seven day waiting period. LTD programs are usually for disabilities that are
ongoing, with benefits generally payable after a six month waiting period.183
Finally, workers often use their accumulated paid sick days, vacation time, or generic “paid time off” (PTO) days
— all forms of compensation paid for by the employer — to address their EXTO needs. Under some company
policies, employees may use sick days not only when they themselves are ill, but also when a family member is
ill and needs care.
Other than in the 5 states that have TDI programs, all of the above benefits are discretionary on the part of
employers. In other words, while many employers do provide at least some EXTO benefits, they are not required
to do so by any law.
Some states, however, require that any public and/or private employer that has chosen to offer paid sick time
off to employees must permit such employees to use the time off to care for certain sick family members, and
not only for their own medical needs.184 For example, state employees in every state except for Louisiana and
Virginia may use some accrued sick time off to care for certain sick family members.185 Likewise, at least seven
states (California, Connecticut, Hawaii, Maine, Minnesota, Washington, and Wisconsin) have laws requiring
private-sector employers that have chosen to offer paid sick leave to allow employees to use such leave to care
for certain sick family members.186
b. All Employers Pay

Another EXTO model is one in which all employers pay, generally through some sort of payroll tax, thus sharing
the burden of paying for employees’ time off among all employers.
The most widely discussed version of this model to date has been use of state unemployment insurance (UI),
funded solely through employer payroll taxes.
In June 2000, the Department of Labor under the Clinton Administration issued the Birth and Adoption
Unemployment Compensation (BAA-UC) regulations, colloquially referred to as “Baby UI.187 The regulations
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were issued in response to a directive from President Clinton.188
The Baby UI regulations stated that employees who are eligible to receive UI— that is, individuals who are not
working but are “able to work and available for work” (known as the A&A requirements) included parents of
newborns and newly-adopted children who had left the workforce but were not actively seeking work.189 Thus,
this regulation permitted states to create experimental programs in which they could use UI funds to provide
partial wage replacement for parents who took time off from work during the first year following the birth or
adoption of a child.
The proposed and final BAA-UC regulations drew strong opposition from business groups.190 These groups
argued that the regulations would threaten the solvency of the UI system, thus threatening the UI safety net
for the “truly unemployed,” as well as threatening the imposition of higher taxes on employers in order to keep
state funds solvent.191 In addition, some business groups argued that charging employers for BAA-UC would
result in unfair increases to their experience-rated UI payroll taxes because the employer would have little
or no control over an employee’s taking of leave. 192 Finally, at least some business groups expressed concern
that the BAA-UC regulations represented the first step towards opening up the UI system to fund other social
programs.193
The new Baby-UI regulation was short-lived. Early on in the administration of President George W. Bush, the
DOL rescinded the regulation.194 The agency stated that the Baby-UI experiment was “poor policy” because it
would pay individuals for voluntarily taking time off from work, using funds that were intended to provide temporary wage insurance to individuals who were unemployed due to lack of suitable work. 195 It also found that
the agency’s interpretation of the A&A requirement to allow UI to be provided to individuals who voluntary left
the workforce was legally unsound and contrary to the legislative intent of the underlying federal laws.196
During the comment period on the original BAA-UC regulations, some commentators had argued that a DOL
regulation permitting states to use UI funds was not even legally necessary, since states were permitted to offer
broader eligibility for UI funds if they wished to do so.197 This argument was based on the fact that the federal
UI statute itself contained no explicit requirement that a recipient must be “able to work and be available for
work” (the A&A requirement), nor was there any explicit DOL regulation to that effect. Rather, this particular
restriction on receiving UI had been generated through informal agency interpretation of separate provisions in
the Social Security Act and the Federal Unemployment Tax Act.198
Two years after the DOL rescinded the Baby UI regulations, therefore, the agency also issued a proposed rule
that individuals be “able and available” for work in order to receive unemployment compensation.199 The agency
noted that “because the A&A requirement is not explicitly stated in federal law or the CFR, there appears to be
some confusion regarding the validity of the A&A requirement as well as its scope and application.”200 In particular, the DOL cited as impetus for the proposed new regulations the confusion about the A&A requirement
evidenced in the debate over the promulgation and subsequent repeal of the BAA-UC regulations.201
The DOL issued a final rule setting forth the A&A eligibility requirements on January 16, 2007.202 This rule specifies that “a State may pay [UI] only to an individual who is able to work and available for work for the week for
which [UI] is claimed.203
The new regulations also permit a state to consider an individual to be “able to work” if the individual is “able
to work for all or a portion of the week claimed, provided any limitation on his or her ability to work does not
constitute withdrawal from the labor market.204 In its comments explaining the language permitting states to
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provide unemployment to individuals who are available for a “portion of the week,” the Department of Labor
stated that this provision was intended to permit states to provide unemployment insurance to individuals who
are only seeking part-time work, as long as that limitation is not tantamount to withdrawal from the labor
market (presumably because of the lack of part-time work in a particular profession or geographic area).205 This
provision means that a state could generally permit an individual who only works part-time so that she can
provide care to her children to collect unemployment insurance if she could not find part-time work.
A person who has previously demonstrated availability and ability to work but is ill may still be considered
“able” to work so long as he or she does not refuse suitable work during illness because of the illness or
injury.206 Presumably, then, if a person who is pregnant or has given birth has medical restrictions resulting from
the pregnancy or from the birth, which were not present at the time that the individual applied for unemployment insurance benefits (and the person was A&A at the time of the application), a state could permit the
individual to continue to receive unemployment as long as she does not turn down work due to her medical
condition.
Aside from the limited circumstances discussed in the two preceding paragraphs, the regulations preclude
payment for caretaking leave purposes, such as parental leave, because individuals on parental leave are not
“available” and “able” to work. Indeed, in its comments on the final rule the Department of Labor underscored
the constraints imposed on states by the rule requiring ability and availability for at least some of the week for
which benefits are claimed, noting: “Although the Department agrees that States should retain wide latitude in
crafting their UC laws, it also believes that State laws must assure that an individual’s unemployment for any
week is involuntary due to the unavailability of suitable work.”207
In addition to the “Baby UI” model, UI funds have also been used to provide wage replacement to individuals
who lose their jobs because of an emergency. For example, the Stafford Act, a federal disaster response law,
provides for, but does not require, federally-ordered unemployment compensation benefits if a national disaster
is declared.208
An example of a state-level proposal for employer-funded EXTO is a bill introduced in 2007 in the
Commonwealth of Massachusetts. That bill would establish 12 weeks of paid “family and temporary disability
benefits,” up to 66% of an individual’s weekly wage per 12-month period. The benefits would be funded by
employer contributions in an as yet undefined amount.209
3. Taxpayer (i.e., Government) Pays
EXTO also can be paid for through taxpayer-funded government programs or through tax incentives designed to
encourage the development and use of EXTO programs.
One model of a taxpayer-funded program is “At-Home Infant Care” (AHIC), a program that provides subsidies
to eligible low-income parents with recent work histories to stay at home and care for their own small children in lieu of financial assistance for outside childcare.210 Generally, AHIC programs use federal Child Care
Development Block Grants (CCDBG) and/or state funds to allow parents to take a certain period of time off over
a lifetime (which generally may be broken up and used for more than one child) to stay at home and provide
full-time care for their young children.211
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In 2007, Senator Clinton introduced a bill allocating additional federal funding to states through the Child Care
and Development Block Grant Act to start at-home infant care demonstration projects.212 A similar bill, the
Choices in Childcare Act of 2007, was introduced by Congresswoman Rosa De Lauro.213 These bills provide funds
to award grants to five to seven states to provide subsidies directly to low-income parents with a recent work
history to care for their children who are under one or two years old.214 While several federal AHIC bills have
been introduced in the past, such efforts have thus far been unsuccessful.215
Three states, Montana, Minnesota, and New Mexico, have implemented laws or pilot initiatives establishing
AHIC programs.216
For example, Minnesota offers an AHIC program to care for children up to one year old for families who participate in or are eligible for the state’s sliding fee child care program and who meet defined income standards
(e.g., earn less than 175% of the federal poverty level).217
To be eligible for enrollment under the program, a caretaking parent must have been engaged in an eligible
activity (e.g., working, training, education) during the 9-month period prior to application to the program
(although the parent need not return to work after receiving the benefit).218 The caretaking parent may not
work or pursue an education and the family cannot receive other childcare or cash assistance while receiving the benefit (e.g., the parent must provide full-time care for the infant and also care for other children in
the family who would otherwise be eligible for child care assistance from the state).219 The maximum benefit
provided is equal to 90% of the state’s maximum rate paid to a licensed child care provider for full time infant
care in the parent’s county of residence, and the benefit is available for a maximum of 12 months over a lifetime (which may be broken up to care for more than one child).220 The program is paid for through funds that
come through the CCDBG.221
In addition to Montana, New Mexico and Minnesota, three other states – Vermont, Missouri and Iowa – have
considered, but not passed AHIC legislation.222
Washington State offers an example of a family leave insurance program that was initially funded out of general taxpayer revenues, but whose ultimate fate is currently in question.
On May 8, 2007, the state of Washington became the second state to enact a paid family leave law, the Family
Leave Insurance Program (“FLIP”), which was scheduled to become effective in October 1, 2009. 223 Although the
bill initially provided for a two percent employee payroll tax to fund the program, lawmakers were ultimately
unable to agree on a funding mechanism. As interim measures, therefore, the bill appropriated $18 million from
general revenues for the administration of the program and created a taskforce to consider long-term funding
mechanisms and make recommendations to the legislature regarding implementation of the law.224
On January 23, 2008, the Task Force sent its report to the legislature, recommending that the family leave
program be funded for the first two years of its existence through general state revenues contained in
Washington’s General Fund-State.225 The Task Force also recommended that the Washington State Employment
Security Department administer and implement the program, except for the labor standards, which the Task
Force recommended be implemented by the Department of Labor and Industries.226
On October 7, 2008, however, as part of a series of cost-cutting budget measures, Governor Christine Gregoire
suspended spending for the Family Leave Program. The savings anticipated for FY2009 was $4.2 million (derived
from eliminating spending for a computer program to have been used for providing benefits starting in October
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2009) and $72 million in savings in FY 09-11, by not using funds form the General Fund-State for the program.227
Some states have also explored tax credits or other tax incentives to encourage the development and use of
EXTO programs. For example, a bill introduced in Pennsylvania offers graduated tax credits (subject to a cap) to
small employers (500 employees or fewer) who provide 12 weeks of paid time off in addition to or under the
FMLA.228
As a general matter, there has not been extensive focus on the federal level on legislation that would use general taxpayer revenue to support paid EXTO. One exception has been the Balancing Act of 2007, which would
provide federal grants to states to reimburse the costs of providing six weeks or more per year of full or partial
compensation to public or private employees who take time off to provide care for family members and themselves, under certain circumstances.229 States that accept the federal grant would be required to provide funds
to eligible employees who take time off to care for a new child, and could, at the states’ option, also provide
time off to care for a family member with a serious health condition or because of their own serious health
condition.230 The bill provides wide latitude to states to decide how to administer these funds – providing that
the funds may be administered directly, through a public or private insurance program, or through any other
mechanism.231
The idea of using federal funds to support state efforts to expand paid EXTO in this manner was also picked
up during the Presidential campaign by the Democratic contenders for the nomination. Senator Hillary Clinton
articulated a goal of having all states institute some form of paid parental leave for employees by the year
2016. Her proposed role for the federal government was the creation of a State Family Leave Innovation Fund
to provide $1 billion/year annually (with increases) to match state expenditures in such leave programs.232
Similarly, President-Elect Barack Obama recommended a federal strategy that encouraged states to adopt paidleave systems of their choice. During the campaign, he proposed a $1.5 billion federal fund to help states with
the start-up costs of such plans.233
One other area where proposals for paid EXTO have been funded solely by the federal government is when
the federal government is itself acting as the employer. For example, legislation introduced during the 110th
Congress would provide paid parental leave to federal employees, paid for by their employer — the federal
government.234 On June 19, 2008, the House passed the Federal Employees Paid Parental Leave Act of 2008,
which provides four weeks of paid time off in connection with the birth or placement of a new child with an
employee.235 A similar bill was pending in the Senate before the Subcommittee on Oversight of Government
Management, the Federal Workforce, and the District of Columbia, but has not been enacted.236
Outside of the United States, EXTO paid for by general tax revenues is more common. For example, under the
United Kingdom’s Work and Family Act, which went into effect in 2006, employees who satisfy certain job
tenure and earnings requirements receive up to 39 weeks of Statutory Maternity Pay (SMP).237 Employees
receiving SMP are paid up to 90 percent of their wages for the first six weeks, and up to £112.75 for the
remaining 33 weeks.238 Although the employees receive these payments from their employers, the employers
subsequently recover most of the cost by deductions from various payments otherwise due to the government
(including National Insurance, PAYE tax and certain other payments).239
Some women who do not qualify for SMP, but who otherwise meet certain past employment history and earnings requirements, are also entitled under the law to 39 weeks maternity (MA) allowance. This allowance is
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paid by Jobcentre Plus, a government agency that is a division of the Department of Work and Pensions.240
Finally, fathers who meet certain job tenure and earnings requirements are entitled to one or two consecutive
weeks of paternity leave with Statutory Paternity Pay following the birth of a child.241 The government’s intention is to extend the number of weeks of paternity leave to which a father is entitled to 26, and to provide that
some of this time off be paid, if the mother returns to work.242 The government plans to introduce this extension alongside an extension of maternity pay to twelve months.243
It is well-documented that even when parental leave is available to both mothers and fathers, men’s take-up
rates tend to be low.244 To encourage men to take parental leave, some countries have made that leave available
only on a “use-it-or-lose-it” basis, and non-transferable between parents.245
4. Joint Systems
Among the various paid EXTO models, perhaps the most common is where EXTO is funded jointly, through some
combination of contributions by employees, employers and/or the government.
Joint funding is used, for example, by certain state TDI programs in the United States (employee-employer
funded) and is also prevalent in Europe (employee-employer-government funded).
While California and Rhode Island fund their TDI programs solely through employee contributions, Hawaii and
Puerto Rico allow for joint contributions by employers and employees,246 New York requires joint contributions
from employers and employees, and New Jersey requires joint contributions for its disability (but not family
leave) provisions of the TDI program.247 The majority of these TDI laws were enacted in the 1940s, with Hawaii
and Puerto Rico adding their laws in the late 1960s.248
State TDI programs provide wage replacement to employees who are temporarily disabled for non-work-related
medical reasons (e.g., sickness, accident), including employees who become temporarily disabled due to pregnancy.249 These programs generally define a disability as an employee’s total inability to perform the duties of
employment as the result of these non-work-related medical reasons.250
In general, under state TDI programs, workers can take anywhere from 26 to 52 weeks off, and usually receive
from 55%-65% of their average weekly wage, subject to a cap.251 Employees generally must pay a payroll tax of
a small percentage of their earnings (no more than 1.5%, and often limited by a cap on either the contribution
amount or the wages subject to the tax).252 Employers must either pay a similar tax based on a percentage of
employee earnings, or must pay the balance of the plan’s cost.253
New York’s TDI law is one example of employer—employee joint funding of EXTO. Employees fund the TDI benefit at the rate of 0.5% of the first $120 of weekly wages up to a maximum of $0.60 per week, with employers
paying the balance of the plan costs not covered by employees.254 The program defines “disability” as “the
inability of an employee, as a result of injury or sickness not arising out of and in the course of an employment,
to perform the regular duties of his employment or the duties of any other employment which his employer
may offer him at his regular wages and which his injury or sickness does not prevent him from performing” and
specifically includes disability caused by or in connection with a pregnancy.255
Benefits under NY’s TDI program are 50% of an employee’s average weekly wage (based on the last 8 weeks
of employment), but no more than the maximum benefit, which is $170 a week for any disability (subject to
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Social Security and withholding taxes).256 Benefits may be paid up to a limit of 26 weeks during a period of 52
consecutive calendar weeks or during any one period of disability, and are generally subject to a 7-day waiting
period.257
Several pieces of legislation have been introduced in the New York Legislature to expand New York’s TDI law to
provide paid family leave. One proposal, offered in 2007, would provide up to 12 weeks of “family care leave”
and would be administered through the state’s TDI program. The benefit level would be $170 per week, and
workers could use the leave to care for newborn or newly adopted children, or seriously ill family members.258
An alternative family leave bill was introduced in NY on June 18, 2007, amending the workers’ compensation
and insurance law to provide twelve weeks of disability benefits to employees to care for a family member or
to bond with newborn or newly adopted children.259 To be eligible, workers must have been employed for four
weeks prior to seeking paid leave and to wait seven days before receiving benefits.260 Similar to the TDI bill
introduced, the additional benefits would be funded by increasing the employee payroll deduction by 45 cents
per week (in 2008).261
Other state legislative proposals would also fund EXTO through payroll taxes imposed jointly on employers and
employees. 262 For example, an Illinois bill introduced in 2007 would create a family leave insurance program
(FLIP) paid out of a designated account administered by the State Treasurer and funded jointly by employers
and employees (employers would match a $0.75 weekly contribution per employee, prorated for part-time
employees). This bill would provide up to four weeks time off for an employee to care for a new child, a family
member with a serious health condition, or an employee’s own serious health condition. The employee would be
required to have earned at least $1,600 and to have worked at least six months during the qualifying year for
the employee to be eligible. Benefits would be paid at 67% of the employee’s weekly wages, up to a maximum
benefit of $380 per week (recalculated annually).
In the Commonwealth of Pennsylvania, the “Family Temporary Care Act” would provide up to 12 weeks of
wage replacement benefits per year while an employee cares for a newly born or adopted child, or a sick family
member. The bill would be funded by uniform employer and employee contributions at a rate established annually by the state. The benefit amount would parallel the state’s Unemployment Compensation Law.263
During the last few years, several states have explored joint funding by employers and taxpayers through the
use of tax credits or other tax incentives to encourage the development and use of EXTO programs. For example, a bill introduced in Pennsylvania in 2005 offers graduated tax credits (subject to a cap) to small employers
(500 employees or fewer) who provide 12 weeks of paid time off in addition to or under the FMLA.264 A similar
Oklahoma bill introduced in 2005 offered a tax credit benefiting employers who provide paid time off under the
FMLA for the birth or adoption of a child.265 Neither of these bills have been enacted at this time.266
On the federal level, the Family Leave Insurance Act of 2007 (FLI) would provide a source of jointly-funded paid
EXTO for employees to care for a new child, to care for a family member with a serious health condition or
because of the employee’s own serious health condition.267
The FLI bill provides eligible employees who are absent from work for an FMLA-qualifying reason for 5 consecutive days up to eight weeks of paid leave during a 12-month period.268 To be eligible, employees with qualifying
reasons for leave must have worked for a covered employer for 12 of the previous 18 months.269
The bill provides a tiered income replacement structure, providing the greatest percentage of income replace22

ment to the lowest paid employees, and the least percentage to the highest paid employees.270 The bill provides
for 100% of the daily wages for employees with an annual income of $20,000, and 75% of the daily wages for
employees with an annual income of $30,000.271 The maximum benefit an individual can receive is 40% of the
daily wages of employee with an annual income of $97,000.272
Employers with more than 50 employees are required to participate in the plan and must pay a tax of .2% of
each employee’s weekly wages.273 Employees of such employers must pay payroll taxes of .2% of their weekly
wages.274
Employers with fewer than 50 employees may elect to participate in the plan, and if participating, must pay
a tax in the amount of .1% of each employee’s weekly wages.275 Employees of such employers must also pay
payroll taxes of .1% of their weekly wages.276
Self-employed individuals may elect to participate in the plan, provided they have income from self-employment for 12 of the 18 months prior to claiming benefits and have paid premiums on that income.277
Another possible joint-funding federal proposal for EXTO might be the Unemployment Insurance Modernization
Act (UIMA). 278 This bipartisan bill, introduced by Senators Kennedy, Snowe, Rockefeller, Warner, and Cantwell,
makes $7 billion available in new incentive payments to states to encourage them to expand eligibility for
benefits.279 One of those expansions would be to make 26 weeks of unemployment insurance available to
employees who voluntarily separate from employment for caregiving or domestic violence reasons.280 The funds
provided by the UIMA would be paid for both by the UI trust fund and through an extension of the existing
federal unemployment surtax.281
Joint funding of EXTO, often involving employee, employer and/or government contributions, is particularly
common in countries outside of the United States. For example, in Canada, as well as in Belgium, the Czech
Republic, Denmark, France, Germany, and the United Kingdom, employees, employers and the government all
contribute to the cost of funding time off for maternity purposes, usually through social security, sickness,
invalidity or health care insurance funds.282
The time off varies in length from 14 to 28 weeks, depending on the country. In certain countries (e.g.,
Denmark, France, Germany), the employee receives 100% of wages while taking time off for maternity purposes, while in other countries the employee receives a percentage of wages (ranging from 55% - 90%) that
may be subject to a daily or weekly cap.283
In certain Asian countries the amount of time off provided is less generous than in Europe (from 90 days in
China, to up to 12 weeks in India and Singapore, to 14 weeks in Japan); however, the time off is often paid at
100% of the employee’s wages.284 In Asia, time off for maternity purposes is usually funded by employers and/or
the government.285 Several of these nations also offer time off for paternity purposes, usually for shorter timeframes (5 days to two weeks), but often paid, sometimes at full wages, and again generally funded by joint
contributions from employees, employers and the government.286
Time off for parental purposes is also common, again usually jointly funded by employees, employers and the
government. For example, several European countries (e.g., the Czech Republic, France and Germany) provide
unlimited time off for both parents until a child’s third birthday paid at a flat rate monthly benefit.287 In Japan,
parents can request time off until a child’ first birthday and receive pay at 25% of their monthly wages, and in
Singapore, mothers may take four weeks off up until their child is six months old, paid at a flat rate.288
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Finally, European and Asian countries, and Australia also offer disability benefits, jointly funded by the government, employers and employees, that in some cases last for years and provide wage replacement (from
50%-100%) to workers with health-related needs.289 Comparison charts of EXTO policies related to time off
for maternity and paternity purposes, parental time off, disability, and vacation in select foreign countries are
available on WF2010’s website.290

IV. President-Elect Obama’s Stated Positions on EXTO
President-elect Barack Obama has expressed his support for expanding the FMLA to include businesses with
25 or more employees and to allow workers to take leave to address domestic violence.291 He also supports
expanding the FMLA to permit workers to take leave for elder care needs, and parents to take up to 24 hours of
leave each year to participate in their children’s academic activities.292 In addition, President-elect Obama has
indicated that he would encourage states to adopt paid leave programs, and would provide $1.5 billion in funding to assist states in this effort.293

V. Conclusion
This overview memo provides some background on the legal and policy issues surrounding EXTO. We hope
that it will be helpful to participants in the conversation about how EXTO needs in the workplace can best be
addressed.
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126 See Parental Leave: A Guide For Employers and
Employees, available at http://www.dti.gov.uk/
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(1989), 59 Fed. Reg. 4242 (1994), 59 Fed. Reg. 4243
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140 5 U.S.C. §§ 6336, 6369.
141 5 C.F.R. §§ 630.907, 630.1008.
142 See Cal. Govít Code § 19991.13.; see also Ala. Admin.
Code r. 670-X-14-.04; D.C. Code § 1-612.05 to .11.
143 Cal. Govít Code § 19991.13.
144 See Cal. Unemp. Ins. Code § 135 ñ 3306.
145 See Cal. Unemp. Ins. Code § 2626(a). A ìdisabilityî also
includes ìany illness or injury resulting from pregnancy,
childbirth, or related medical condition,î as well as an
ìinability to work because of a written order from a state
or local health officer to an individual infected with,
or suspected of being infected with, a communicable
disease. Id. at 2626(b)(1)-(2).
146 Cal. Unemp. Ins. Code § 2652. A ìdisability base periodî is
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Ins. Code § 2610.
147 See Cal. Unemp. Ins. Code §§ 2708, 2627(b).
148 Cal. Unemp. Ins. Code § 2653.
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Cal. Unemp. Ins. Code § 2627..
150 Cal. Unemp. Ins. Code § 2653.
151 See California Employment Development Dept., State
Disability Insurance (SDI) and Paid Family Leave (PFL)
Weekly Benefit Amounts, available at http://www.edd.
ca.gov/pdf_pub_ctr/de2588.pdf (last visited Oct. 3,
2008). This amount is indexed to workerís compensation
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Unemp. Ins. Code § 2655(d).
152 See I.R.C. § 104(a)(3); Cal. Rev. & Tax. Code § 17131. For
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contributes to the fund, any SDI benefits attributable to
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153 For example, time off while receiving PFL benefits must
be served concurrently with FMLA and/or CFRA leave, if
applicable. Cal. Unemp. Ins. Code § 3303.1(b). Employers
are not relieved from any collective bargaining
obligations. Cal. Unemp. Ins. Code § 3303.1(c).
154 Cal. Unemp. Ins. Code § 3301(a)(1). ìSerious health
conditionî is defined under the statute as an illness,
injury, impairment or physical or mental condition
that involves inpatient care or continuing treatment or
continuing supervision by a health care provider. Cal.
Unemp. Ins. Code § 3302(h).
155 S.B. 1661, 2001-02 Leg., Reg. Sess. (Ca. 2002) (as
amended Aug. 23, 2002). According to the legislative
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the bill moved to the Assembly, after employers voiced
concerns about the cost. Disability Compensation: Family
Members: Hearing on S.B. 1661 Before the Assemb.
Comm. on Ins., 2001-02 Leg., Reg. Sess. 12 (Ca. Jun 25,
2002).
156 See California Employment Development Dept., SDI
Contribution Rates available at http://www.edd.ca.gov/
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October 3, 2008).
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Family Leave Insurance, Frequently Asked Questions
available at http://www.edd.ca.gov/direp/pflfaq1.asp
(last visited October 28, 2006).
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at http://www.edd.ca.gov/direp/pflfaq1.asp.
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Rul. 81-194, 1981-2 C.B. 54. However, contributions
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individuals. Burman, Leonard, The Impact of Tax Reform
on Low- and Middle-Income Households, p. 5 (June
8, 2005) available at http://www.taxpolicycenter.org/
UploadedPDF/900818_Burman_060805.pdf (last visited
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17222.
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161 See Cal. Unemp. Ins. Code §§ 2652, 2708(b), 3301(e),
3302(j), 3303(c). The statuteís ìDefinitionsî provision
defines a ìvalid claimî as any claim for PFL benefits
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Governor, available at http://www.state.nj.us.governor/
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the provisions of the ëFamily leave Act,í P.L. 199, c. 261
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(Feb. 2, 2000), available at http://www.fmi.org/gr/
comments/more/202-00.html (strongly opposing the
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191 See, e.g., Letter from Dan Danner, NFIB, to John Morall,
OMB, ìComments on OIRAís Draft Report to Congress
and Recommendations for Regulatory Reviewî (May 28,
2002) available at http://www.whitehouse.gov/omb/
inforeg/comments/comment30.pdf (last visited October
23, 2006).
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on each employerís experience of unemployment such
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purpose of experience ratings is to encourage employers
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no means to discourage employees from claiming BabyUI benefits. Thus, experience rating systems would
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Unemployment Compensation Program; Unemployment
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Unemployment Insurance Law, 56 Fed. Reg. 54,891 (Oct.
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193 See, e.g., Letter from Randel K. Johson, US Chamber of
Commerce, to Cheryl Atkinson, US Department of Labor
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Unemployment Compensation Trust Fund Integrity Ruleî
(February 3, 2003) available at http://www.uschamber.
com (last visited October 23, 2006).
194 Unemployment Compensation ñ Trust Fund Integrity
Rule: Birth and Adoption Unemployment Compensation;
Removal of Regulations, 68 Fed. Reg. 58,540 (Oct. 9,
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See Unemployment Compensation ñ Trust Fund Integrity
Rule: Birth and Adoption Unemployment Compensation;
Removal of Regulations, 67 Fed. Reg. 72,122 (proposed
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on the proposed rule.) Although states choose how
to administer their unemployment compensation
programs, for each stateís employers to qualify for
the 5.4% federal tax credit, that state must adhere to
certain minimum requirements set out in the Federal
Unemployment Tax Act. See 26 U.S.C. § 3304. Likewise,
to qualify for federal grants to cover the costs of
administration of statesí unemployment insurance
programs each stateís program must meet the minimum
requirements set forth in the Social Security Act that are
necessary to be certified by the Secretary of Labor. See
42 U.S.C. § 503.
198 See 65 Fed. Reg. 37210, at 37212. The Federal
Unemployment Tax Act (FUTA) § 3304(a)(4) and the
Social Security Act (SSA) § 303(a)(5) generally limit
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Proposed Rulemaking, 70 Fed. Reg. 42474 (July 22,
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Fed. Reg. 1890.
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209 See S. 1071, 185th Gen. Court, 2007 Reg. Sess. (Mass.
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which would be funded through employee premiums.
210 See Natíl Partnership for Women & Families, AtHome Infant Care (AHIC): A Side-by-Side Comparison
of Federal and State Initiatives (Oct. 2005), available
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available at http://www.berr.gov.uk/files/file34285.pdf.
239 See Explanatory Notes to Work and Families Act, 2006
Chapter 18, available at http://www.opsi.gov.uk/acts/
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